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the military judicial system, which 
is their law enforcement system—
must be done if your client is going 
to try to trigger an investigation and 
prosecution.  

But rather than an impartial judicial 
system and the exercise of prosecuto-
rial discretion by trained lawyers, all 
the decision-making power is vested in 
the hands of  nonlawyers: commanders 
who are trained to fight battles, not 
prosecute. The commander decides 
whether an investigation occurs  
and whether a matter can proceed  
to court-martial. The commander 
even selects the military personnel 
sitting on the jury and controls 
whether immunity may be granted 
to witnesses.  

Kat Thomas 

Survivors of military sexual assault along with advocates,  
plaintiff attorneys, and legislators continue to fight to  
remove barriers to justice. 

More than six years ago, the frequency of military sexual assault, 
rape, and sexual harassment cases gained widespread national 
attention, in part due to the release of the 2012 documentary  
“The Invisible War,” which revealed the pervasive and systemic 
problem—and cover-up—of military sexual assault.1 

Since that time, legislators, survivors, advocacy groups, and trial 
attorneys have worked tirelessly to change how the military justice 
system handles sexual assault. Those efforts have been met by 
pushback from Congress and the U.S. Department of Defense—yet 
advocates have made small steps toward a system that focuses on 
the needs of servicemembers, who still report high instances of 
sexual assault, obstacles to obtaining justice, and retaliation.2

One recent change is that survivors now have greater access to 
post-service compensation for conditions related to military sexual 
trauma (MST). In 2011, in response to concerns that adjudicators 
were not properly handling MST-related claims, the Veterans 
Benefits Administration (VBA) initiated an internal review and found 
that numerous claims were denied, despite being submitted with 
the necessary documentation.3 The VBA then issued a letter 
advising that new training policies and procedures would be 
implemented to reflect a “liberal approach to evidentiary 

Roadblocks to Justice 

People who seek justice for 
sexual assault often open 
themselves up to very 
intrusive questions about their 
sexual and personal history. 
How do you prepare your 
clients to handle such a 
vulnerable experience? 
The military conviction rate is much 
lower than in civilian counterparts, 
so you must be truthful and real-
istic with your clients: Tell them that 
they are unlikely to see their rapist 
serve any time in prison. Additionally,  
military rape survivors may encounter 
intense retaliation if they remain in 
the service. At least 60 percent of rape 
victims endure workplace harassment 
and retaliation—often so severe that it 

 development and adjudication” of MST-related claims.4 
The new initiatives required that adjudicators be trained on the 

lower, “no bright line” evidentiary standards needed to approve 
MST claims, and that they undergo sensitivity training.5 Since the 
mandatory trainings, the VBA has reported higher compensation 
approval rates at the national level.6 The VBA also approved the 
de novo review of claims denied before the 2011 trainings and 
notified servicemembers of their right to a review without needing 
to provide additional evidence.7

Legislative efforts to change the prosecutorial process, 
however, have faced greater difficulty. In 2013, Sen. Kirsten 
Gillibrand (D-N.Y.) introduced the “Military Justice Improvement 
Act” (MJIA), which sought to address the problem of allowing 
commanders with no legal training—and in the same chain of 
command as the survivor—to decide whether to  prosecute the 
survivor’s claim.8 Granting the survivor’s commanding officer this 
kind of power is similar to allowing a nursing home superinten-
dent, not the district attorney, to decide whether to prosecute a 
staff member for claims of egregious crimes that occurred under 
the superintendent’s watch. 

Under the MJIA, only an independent, trained prosecutor would 
have the authority to decide whether to pursue certain crimes, 
including sexual assault, rape, and sexual misconduct.9 Congress 
blocked the MJIA in 2014.10 However, Gillibrand has not only 
reintroduced the MJIA but consistently reports on the barriers to 
justice for survivors of military sexual assault.11

Rep. Jackie Speier (D-Calif.) also joined the fight by introducing 

What options are available to 
servicemembers who are 
sexually assaulted? 
Many don’t realize that dual  jurisdiction 
exists for rapes that occur on military 
bases in the United States. Victims can 
report it to the military police and to 
the civilian police, and I encourage 
people to do the latter. 

They can report it to the military 
in two different ways: restricted and 
unrestricted reports. A restricted 
report alerts the commander that the 
rape occurred, but it does not seek 
justice in any way. It is an option for 
people who do not want to report their 
assault but want to be able to access 
medical and psychological help. An 
unrestricted report—a basic report into 
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causes additional trauma.1 So it takes a 
tremendous amount of courage for them 
to come forward. 

What are the biggest 
problems the military has 
when bringing the 
perpetrators to justice?  
The most significant problem that must 
be fixed is that commanders who are 
trained to fight wars control the entire 
judicial process—not law enforcement, 
not lawyers, and not judges. You have 
an inherent conflict of interest: You 
have people who are biased in an adju-
dicatory position. You also have people 
who are not legally trained making legal 
decisions. That’s a very detrimental 
dynamic because the people who 

control the process are not strangers to 
the perpetrator and the victim. 

We’ve been working on Capitol 
Hill to change this. Rep. Jackie Speier 
(D-Calif.) and Sen. Kirsten Gillibrand 
(D-N.Y.) have spearheaded those efforts, 
seeking passage of the “Military Justice 
Improvement Act,” which would remove 
prosecutorial authority from the military 
chain of command. [See p. 48 for more 
information on this legislation.] 

What are some concrete 
steps the military can take to 
overhaul how it handles 
sexual assault claims? 
The Uniform Code of Military Justice 
allows for the selection of what’s called 
the “convening authority,” and right 

now the military uses that power to select 
commanders. Instead, it could adopt a 
policy that only lawyers and judges can 
act in this role. This would remove the 
bias and get rid of the inherent conflict 
of interest. It could do that right away. It 
doesn’t have to wait for  legislation.  

Susan L. Burke is an 
attorney at The Law 
Offices of Susan L. Burke 
in Baltimore. She can be 
reached at sburke@
burkepllc.com. 

Note

 1. See U.S. Dep’t of Defense, Annual Report on 
Sexual Assault in the Military Fiscal Year 2016, 
www.sapr.mil/public/docs/reports/FY16_
Annual/FY16_SAPRO_Annual_Report.pdf. 

legislation that criminalizes military members’ dissemination of 
nude images of any person without their consent.12 As a result, 
the 2018 National Defense Authorization Act (NDAA) amended 
the Uniform Code of Military Justice and required a court-martial 
of any servicemember found guilty of wrongfully distributing 
sexually explicit images of any person.13 The 2018 NDAA also 
required special victims’ counsel to undergo additional training to 
assist male survivors and required better reporting standards for 
sexual assault cases and online sexual harassment—including 
the number of substantiated and unsubstantiated reports, a 
synopsis of each report, and follow-up actions taken in 
response.14 

Advocates have brought about important changes to the way 
the U.S. military handles sexual assault cases. However, 
survivors still need greater protections—and better access to 
restorative justice. We can support these efforts and show our 
nation’s defenders that we stand with them.  

Kat Thomas is the principal of the Kathleen Thomas 
Law Firm in New York City. She can be reached at  
kat@katthomaslaw.com.  
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GAO Report, supra note 3, at 15–19. 
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